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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

C. MANN
AvconntY GERERAL

Bonorable ilbert J, Eutson, Jr.
County aittorney
Trinity County
Croveton, loxas

Dear Iir: Opinfon Ne. G-312%
Re: Llability of a\schhol tronaurcr

This is in reply to yoy nink the pay-
ment of & school mupsrintasdant)s seé

The Board of
Astrict, after & hear-
"Be appealed %o the State
y reversed the desision

She facte {#u &
Tyustees of Trianity -
ing, déischarged its superinbde
-suporintnndcnt of Faoblle sehol
of the locsl board; an 3gl bt :
State Board of Educg 1on, end it \reveérsed the State Superin-
tendent's Jdecision” he e 1o0al board’s desision,
The disahargsd sdperds aptested that desision
by £iling suit in fe Diat- ¢t Court in Trinity County. After
the dissharge © deat, tke local board employed
& new aurwrintenam ¢ cyearge of the dintrietts sohool.
p fulng monthly vouchers to the new
:uporin-:nden‘ under hc erns of the contract of employment ,
The typéasy und for the Trinity Independent

.:16 they give as thair reasons thet in the event
QT m uperiatexdent should prevsil in the pending litle
gation thé\treasyrer /and the depository bank would be llable
on their\ bodde for the payment of the new superintendent‘'s

idng that in suoh event payment of the new
superintendant *p vuuehers would be an ilEanl expepditure of
sohool funds,  ike Trinity Independent School District is an
independent diatrint consisting of more than five hundred sohoe-
lastios and having & soholastio roll of approximataly tvelve
kundred students,

NO COMMUNICATION I8 TO BE CONSTRUED A% A DEFARTMEMNTAL OFINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT

B ———



by 1y Mo

Honorable Albert J. Hutson, Jr,, Fage 2

The specific guesticps you ask are as follows:

”
s & 9

"l, %ould the treasurer &nd depository bank
be liable on their officilal bonds in the event
they should honor or pay vouchers executed by the
school board to the new superintendent under the
terms of his contract®

*E., In the event the discharged superintend-
ent should prevell in the pendingz litigation, would
the treasurer and depository bank de, in any way,
liable for the payment of wouchers properly exe-
euted by the school board to the new superintendent?

*%, In the event you answer the two foregoing
questions in the pnegative and the treasurer snd
deposltory bank etill refuse to pay the afore said
voucshers, can the local school board or new super-
intendent, eithsr or both, reguire the treasurer
and depository bank to pay said vouchers dy man-
damus 7

"4, Is the tressurer and depository bdank
1table for the wrongful refusal to pay vouchers
.properly i1ssued by the school board?

"e o o™

The statute that determines the answer to these

questions is Article 2832, Vernoa's Annotated Revised Civil
Stetutes of Texas, the material parts of whioh read as follows:

“In any indspendent &istrict of more than
one hundred rirty {(150) scholastios, whether it
be in a olty which has sssumed control of the
schools within its limits, or e corporation for
sehool purposes only, ané whether organized i\n-
der general law or c¢reated by special act, the
treasurer of the school fund shall be that per-
son or corporation who offasrs sstisfactory bhond
and the best bld of interest on the averarge dally
balances for the privilege of wcting as such
treasurer, %“he treasurer when thus seleoted
shall serve for a tersm of two years and until
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his suceessor shall huve been duly selected and
qualified and he shall be required to give bond
in sn amount equal to the estimsted amount of

the total receipts coming annually into his haads,
when such bond is & personal bvondj provided, thet
when & bond is exeouted Ly & surety Company or

is a bond other than & rersonel bond, such bond
shall be in sn amount egual to tie highest ese-
timated deily balance for the current biemnium,
to be determined by the governing body of such
school distriet; provided, further that suck gove
erning body may, in lieu of the bond herein au-
thorized, sccept a2 deposit of approved securities,
which securities may include donds of the United
states, or of this ..tate, or of any county, city,
town or independent school district in the .tate,
or intfcipation Yax varrants and/or anticipation
Tex Notes legally issued by the governing body of
suck school distriot, which shall be depoaited as
suok governing body mey direct, in an amount suf-
ficient to sdeguately proteet the funds of such
school distriet in the hands of the selected
Treagurer.,

) *I'rovided, however, that no prexium aa saay
bonds shall be psid out of the funds of any said
distriot or corporstion. 3Said bond shall be pay~
able to the presidsnt of the board and his suce
cessors in office, conditioned for the faithfal
discharge of the traasurar's duties and the pay-
zent of the funds receivaed by him upon the dre
of the president of the school board drawh upon
order, fuly entered, of the board of trustess,
5ald bond sHall be further condltioned that the
treasurer shall safely koep and fsithfully dis-
burse all funds coming into hls hends as trea-
surer, &nd shail #alibfully pay over &o Lis suc-
Qeasor &l1 Ualances remaining in his bands. « .

{Tnderscoring ours)

Al examinsation of this statute shows that the only conditions
of the bond, with which the trsasurer and the bank must comw
ply, are “the faithful discharge of the treasurer's dutles
and the payment of ihe funds received by bim upon the draft
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of the president of the school board drawn upon order, duly
artered, of the board of trustees”, and © "the treasurer

shall safely keep and taiiEfEIZE disburse all funds coming
into his hands as tressurer, and shall falithfully pay over

to his successor all balanoss remaining in hils hands®,

It is quite appsarent that the only specifioc ree
quirement in the bond for the treasurer and the bank to ful-
111, involved under the facts you give, is that which re-
quires "the payment of the funds . . . upon the draft of
the president of the school board drewn upon order . . ., of
the board of trustees”, Vs assume that the wvouchers lasued
to the new superintendent have been drawn by the president
of the bdoard upon order of the trustees, The bond does not
regquire the order of the school board be a leg%I gr%oﬁ.
Tader the terms of the boad the treasurer an ¢ are
only required to assertain whether or not the voucher has
been drawn by the presideat upos order of the trustees,

The only other requirements in the bond are "the

it discharge of the treasurer's duties, that the trea-
surer shall safcl{ keep and faithfully disburse all funds”
agd that he “shall fa pay over to his sucdessor all

balances". ictording to the opinion in the case of K.C.M.&0,
Ry. Co. v. thittington & Sweeney, (Tex. Clv, Apz;) 153 8, W,
889, the word "faithfully” means "truthfully, sincerely and
accurately”, Under the factas that you give, we cannot say
that the treasurer and the bank would not be aoting "falth-
fully" by paying the vouchers fissued to the new superintendent.

¥® have been upable to find any Texas appellate
sourt decision on this particular question, but the same rea=
.. soning we have followed here was used in the case of Oge v.
Froboese, (Tex, Civ. app.) 66 S. W, 688, in whiech the court
held that a County Treasurer, whose statutory bond was oone
ditioned that he would "sulely kesp and faithfully disburse
the (eounty) school fund according to law", wes authorized
to pay warrants issued by the county schcoi superintendent
that were valid on thelir face dbut had bdeen 1llegally issued
by the superintendent, '

4 Kentuoky case in point, on & faot slituation simie
lar to this one, is the omse of Ueposit Bank of Owensboro v.
Daviess County Court, 11 Ky. L, 681, 1R 3, W, 980, in which
the osurt said:

*The bapk was pot a trustee, but a mere naked
depagitary, with the agents of the county to super
vize its action, ‘‘he fund was a trust fund, to be
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spplied in & particular way, not by the bank, but
by the agents of the county. The bank was required
to know that the bond or coupon issued had bdeen
sivned ené delivered  ~~in other words, that it was
a genulne bond, nothing mwore; and the mere fuct
that it might heve becen sn overissuse created no
11ability, unless there was fraud and oollusion
betreen the bank and the committee in an appropri-
ation of the funf to a purpose they knew was une
euthorized. It 1s stated in the oninion bhelow

that the managers of thls fund were men of the
highest order of integrity; and thie entire troubles
has originated froa a mlistaken judgment in the con-
struction of the law under which they acted, , , ,"

Far the reasons stated above we think 1t i1s clearly
the duty of the treasurer and the benk to pay the vouchers
issued to the naw superintendent,

*Mandanus lies to compel the performance of an aet
which the law enjoins es a duty resulting from an office or
trust¥, 26 Tex., Jur, B34, See also the caze of itewart v,
Newton Independent 3chool Listrict, (Tex. Civ., ipp.) 134 8, W,
2nd 429,

Our snswer to your first guestion is “no™,

Our answer to your second qusstion is "no".

Dur answer to your third question is that the new
superintendent 1s entitled to compel the treasurer and the
bank to pey his yvouchsrs by mendamus,

In view of our foregoing answers we do not think
it 13 necessary that we answer your fourth question,

" Yours very truly

ATTORNEY GINERAL OF TIXAS

Cecil C. Hotsch
hpsistant
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